STATE OF VERMONT BENNINGTON SUPERIOR COURT
BENNINGTON COUNTY " DOCKET NO. 427-12-06 Bncv

ESTATE OF NANCY B. ALDEN, by its executor
SETH ALDEN
Plamtiff/Counterclalm Defendant

Y.

JULIA DODGE ALDEN DEE and
TODD HOWARD ALDEN
Defendants/Counterclaim Plaintiffs

V.
. SETH AL.GER ALDEN and

CORNELIA DODGE ALDEN )
Counterclaim Defendants

L N e e i

OPINION & ORDER
GRANTING PLAIN TIFFS’ MOTION FOR SUMMARY JUDGMENT AND DENYING
DEFENDANTS’ CROSS MOTION FOR SUMMARY JUDGMENT

This case stems from a dispute over the 1973 William C. Alden Trust (the Trust)
beneﬁﬁing grantor’s second wife Nancy Aldcn, his two children by Nancy Alden, and his three
* children from his first marriage. Todd Alden and Julia Alden Dee, two of grantor’s children by
his first marriage, allege that Nancy Alden, who was also a trustee of the Trust, acted '
fraudulently and in violation of her fiduciary duties in her admiﬁisu'ation of the Trust. They seek
to hold Nancy and her two children liable for damages resulting from these alleged
improprieties. Pending before the Court are cross motions for summary judgment.
Plaintiff/Counterclaim Defendant Estate of Nancy B. Alden, by its executor Seth Alden, and |
Counterclaim Defendants Seth Alden and Cornelia Alden (Plaintiffs) are represented by Gary F.
Karnedy, Esq., and Primmer Piper Eggleston & Cramer, PC. James B. Anderson, Esq.
represents Defendants/Counterclaim Plaintiffs Julia Dee and Todd Alden (Defendants).

L Procedural Background
In December 2006, Nancy Alden, as co-trustee and beneficiary of the Trust, filed a
_ éompiaint for declaratory judgment seeking to release and replace the Trust’s two other co-

trustees, thereby commencing this protrabted litigation. Julia Dee and Todd Alden withheld their
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consent to the substitution. On February 27, 2007, Nancy' filed a revised complaint, naming
Julia and Todd as Defendants.

On April 26, 2007, this Court issued an order confirming the parties’ stipulated
agreement to replace the co-trustees. This order also reserved all of Defendants’ claims related
to the operation of the Trust, and against Nancy in particular. The [ 973 William C. Alden Trust
v. Dee, No. 427-12-06 Bncv (Vt. Super. Ct. Apr. 26, 2007) (Wesley, 1.). Defendants thereafter
filed, on May 24, 2007, ah'ans‘wer and counterclaim, alleging that Nancy Alden breached her
fiduciary duties in the administration of the trust. The Court denied Nancy Alden’s subsequent
motion to dismiss Defendants’ answer and counterclaims. The 1973 William C. Alden Trust v.
Dee, No. 427-12-06 Bnev (Vt. Super. Ct. Aug. 23, 2007) (Wesley, J.).

On September 19, 2007, Nancy’s children, Seth and Comelia Alden, filed a complaint in

this Court for declaratory judgment terminating the Trust and distributing one-third of the Trust
assets to Nancy and the remaining two-thirds in equal shares to William’s five children. Ina
Final Order filed November 12, 2008, the Court terminated the Trust and mandated distribution
of Trust assets, one-third to Nancy and the remaining two-thirds divided equally among the five
ck_lildren. Alden v. Dee, No. 352-09-07 Bnev (Vt. Supér. Ct. Nov. 12, 2008) (Howard, J 32 |

Meanwhile, action continued on Defendants’ counterclaims. On February 19, 2009, the
Court granted Defendants’ motion to. #mend the counterclaim to add their half-siblings, Seth and
Cormnelia Alden, as counterclaim defendants, and to add 2 new Count 7. Count 7 alleges that
Nancy fraudulently conceéled and miérepresented material facts in the appointment of successor
trustee George anith in order to obtain Trust distributions which damaged Defendants’ interest

" and that Nancy fraudulently transferred those distributions to trusts for her benefit and the benefit
of Seth and Comelia Alden. | _

On October 5, 2009, Defendanté filed a motion to substitute several parties in pIacé of

Nancy Alden as a result of Nancy’s death on September 21, 2009. The Court granted
Defendants’ motion in part, allowing the counterclaims originally brought against Nancy Alden

to continue against the Estate of Nancy Alden, by its Executor _Seth Alden. The counterclaims

! In the interest of clarity and brevity, the Court will, as the parties have done, refer to the individuals involved in
this action by their first names.

2 Todd and Julia filed an appeal in that matter, challenging the Court’s refusal to amend the Final Order to clarify .
that termination of the Trust did not preclude their breach of fiduciary duty claims in this action. The Vermont
Supreme Court affirmed this Court’s decision not to amend the judgment, but indicated that termination of the Trust
did not preclude the present action. Alden v. Alden, 2010 VT 3 (mem.).
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against the Estate, Seth, and Cornelia are the only issues still pending in this suit, and are the

subject of both motions for summary judgment.

Il. Factual Background
" The following facts are derived from the statements filed by the parties pursuant to
V.R.C.P. 56(c)(2). The majority of factual allegations made by each paﬁy is consistent with the
other party’s allegations and is not disputed. The facts that were properly disputed by the
parties’ statements are noted below.” The factual background in this case is lengthy; the facts
prov1ded here give background information necessary to understand the context of the dlspute
Facts pertinent to each specific claim are presented in the analysis of that claim below.*
1. ‘The Alden Family
William C. Alden was divorced from Suzanne Leari in 1967. William and Suzanne had
three children together: James, Julia (Julie), and Todd. In 1972, William Alden and Nancy |
Bierce were married. Together they had twcr).chi.‘]dren: Cornelia and Seth. James, Julie, and
Todd lived primarily with their mother in Connecticut but spent occasional weekends and
holidays with William, Nancy, Cornelia, and Seth. Throughout Nancy’s marriage to William,
shé had very good reiationships with Todd and Julie. Gradually, these relationships grew distant
and eventually became antagonistic over issues relating to the Trust.
William was domiciled in Vermont when he signed his w111 and trust in 1973 and the
_codicils and amendments in 1974. These décuments were draﬁed for William by Massachusetts
attorney Michael Brockelman. William moved to Williamstown, Massachusetts on or about

March 23, 1979, when he and Néncy purchased their residence at 91 Northwest Hill Road.

*'Defendants ask the Court to accept their statement of facts as undisputed, asserting that Plaintiffs’ response to
Defendants’ statement of facts makes only argumentative or bald denials and does not properly controvert the facts
with citations to the record as required by V.R.C.P. 56(c)(2). The Court declines to reject Plaintiffs’ response
wholesale. This is not a case where the opposing party failed entirely to file a separate statement of disputed facts.
Contra, Webb v. Leclair, 2007 VT 65, 9 5, 182 Vt. 559 (accepting facts as undisputed where other side “failed to
submit any separate statement of facts at all”). Plaintiffs do properly challenge some of Defendants’ statements with
citations to the record. In other cases, Plaintiffs’ responses do not cite to the record, but are offered to dispute a fact
which Defendants themselves offer no record support for (see e.g., Def.s’ Facts 129, 45) or to explain more fully
what is contained in the document that Defendants’ fact cites (see e.g., Defendants Facts §f 69, 77). The Court has
carefully reviewed the statements of fact and disputed issues of fact in each party’s statement and response. The
facts presented and relied on in this decision reflect only those facts which the Court finds to be supported by
“specific citations to the record.” V.R.C. P 56(c)2).

“ In the interest of clarity and comprehens:on, except where deemed essential, this opinion does not include
references to the summary judgment record supporting particular facts. However, an annotated version will be
provided to the parties, made part of the file, and is incorporated herein by reference.
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Nancy remained domiciled in Williamstown until late 2005 when she sold the residence and
moved to Powﬁal, Vermont.. Nancy was domiciled in Pownal when she initiated this action.
' 2. William Alden’s Estate

William Alden died August 22, 1980. At that time, Nancy was thirty-six years old,
James was twenty one, Julie was seventeen, Todd was sixteen, Cornelia was six, and Seth was a.
few days shy of three years old. At the time of his death, William was domiciled in
Massachusetts and his will was probated in Berkshire County, Massachusetts. Nancy was namcd
executor of William’s estate, and was represented in this capacity by Attorney Brockelman.

_Todd and Julie were both parties-to the probate proceedings in that notice of probate matters was
provided to them through a gﬁardian ad litem or their mother. However, Defendants ésset’f that
they did not learn of their father’s estate plan, particularly the existence of the Trust, until late
1992, in response to inquiries by Todd.

Plaintiffs insist that Defendants were aware of the Trust in 1982 when they, as eighteen
and twenty year old adults, signed the 1973 William C. Aldén Trust Agreement as to
Compensation. Defendants admit to signing the agreement but dispﬁte that they understood what
they were signing or that this Trust was distinct from other frusts créated for their benefit by their. |
grandparents, or that the terms of the Trust were disclosed to them at that time. Todd ana Julie
did receive copies of the Trust from Attorney Brockelman in early 1993. Then, in November
1993, after two fanﬁly meetings earlier that year attempting to resolve the issues the alleged
concealment of the Trust had created between Nancy, Todd, and Julia, Defendants received a

_ letter of introduction and their first accounting from the corporate trustee, State Street Bank.

3. The 1973 William C. Alden Trust
A. The General Terms of the Trust and the Trust Beneficiaries
The 1973 William C. Alden Trust,ivﬁs established, in relevant part, to manage,William’s
assets for the benefit of Nancy, J am-es, Todd, Julie, Cornelia, and Seth. Pursuant to its express
terms, the Trust was divided into two parts upon William’s death. First, a Marital Trust was
funded solely for the benéﬁt of Nancy to provide for her “comfort, support and happiness.””

Second, a Residuary Trust was funded to provide for the “comfort, support, education and

happiness” of Nancy and the five children during Nancy’s lifetime, with the trust to be split into

equal shares for each of William’s children after Nancy’s death, and each child’s share to be.

- * The Marital Trust was terminated whén Nancy took possession of the assets of that Trust on or about April 15,
1987. The present dispute involves the Residuary Trust only. .
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fuﬂy distributed by the time that child reached age thirty-five. Plaintiffs maintain that the assets
in the Residuary Trust were to benefit Nancy primarily and all of William's children secondarily.
Defendants dispute this characterization, but acknowledge that the trust was so interpref[ed by co-
trustees George Smith and State Street Bank. The successor corporate trustee, Factory Point
National Bank, has not followed this interprefation, instead advising that “the trust language does
not give preference to any beneficiary.”

With respect to distributions from the Residuary Trust, the Trust instrument directs, in
pertinent part, as follows:

B. ...[TJhe Trustee shall pay such part or all of the income and principal as the
Trustee deems proper in his absolute discretion to or for the benefit of the
Grantor’s wife, Nancy B. Alden, during her lifetime if she survives the Grantor
and to or for the benefit of the Grantor’s children or more remote issue, both
during the lifetime of the Grantor’s said wife and thereafter for their comfort,
support, education and happiness. The Trustee may pay such income or principal
to or for the benefit of any one or more of such beneficiaries to the exclusion of
another or others as the Trustee shall determine, and notwithstanding the fact that
one or more ancestors of such a beneficiary may be living at the time of such
payment. The Trustee may accummulate any part of the income and may add any
part or all of such accumulated income to the principal. No equalization of
payments among the beneficiaries is required by the Trustee at any time; and the
Trustee shall not be obligated to inquire into or consider other sources of income
which the beneficiaries may have in exercising their discretion as to the payments
to be made to the beneficiaries hereunder.

C. At such time after the death of the Grantor’s wife, Nancy B. Alden, when
there are no living children of the Grantor under the age of twenty-five (25), the
Trustee shall divide the trust property (including the principal, any accumulated
income and accrued income) into as many equal shares as there are children of the
Grantor then living and deceased children of the Grantor with issue then living.
One share shall be allocated to each child then living and one share be allocated to
the then living issue of each child then deceased. The Trustee shall hold and
distribute such shares as follows. . . .

E. The Trustée may be most liberal in exercising his discretion as to the
distribution of income and principal, even to the extent of terminating any trust
hereunder by distribution of principal to or for the benefit of the beneficiaries.
Both while the Grantor’s wife is living and after her-death there may be good
reason to exercise such discretion on behalf of the Granter’s children and their
issue for such purposes (without limitation) as assisting in their education, helping
them in starting their careers, providing.them the means of travelling, and aiding
them in purchasing homes. If any trust hereunder becomes so small that it seems
uneconomical fo continue the trust; such discretion to distribute principal could be
the means of terminating such trust. ’



